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1 Introduction  

 

The Society of Authors ("the Society") exists to protect the rights and further the 

interests of authors. The Society was founded in 1884 and today has over 9,000 

members writing in all areas of the profession from novelists to doctors, textbook 

writers to ghost writers, broadcasters to academics, illustrators to translators.  Members 

include scientists, academics, biographers, historians, textbook writers, screenwriters 

and non-fiction authors: all of whom are not only owners of copyrights (the Society 

accordingly represents not only rights owners) but also some of those most reliant on 

exploiting old and existing works.  

 

Services include the confidential, individual vetting of contracts, and help with any 

professional queries. In addition, the Society collectively negotiates terms on behalf of 

writers, most notably with the BBC for radio broadcasts. The Society also acts as agent 

for the estates of a number of authors including George Bernard Shaw and Virginia 

Woolf, negotiating and licensing rights and granting permissions. The Society's website 

can be found at www.societyofauthors.org 

 

The Society has read the submissions from the Authors’ Licensing and Collecting 

Society Limited ("ALCS"), the UK collective management organisation ("CMO") for 

writers and from the British Copyright Council ("BCC") of which the Society is a 

member and which represents those who create, hold interests or manage rights in 

literary, dramatic, musical and artistic works, performances, films, sound recordings, 

broadcasts and other material in which there are rights of copyright and related rights.    

The Society agrees strongly with the evidence submitted and points made in those 

submissions. The Society adopts them and in this submission adds supplemental points 

within its own experience and that of its members.    
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2  Preliminary Comments   

The Society supports the Government’s economic policy objective to achieve strong, 

sustainable and balanced growth. The Society does not accept that the current system 

of copyright is a barrier to that objective or that there are "a range of difficulties, with 

licensing copyright works in particular, which appear to be holding back valuable uses of those 

works in ways that, in many cases, do not benefit copyright holders and may even harm their 

interests" or that such perceived barriers "impact negatively on potential users of those 

works, whether other businesses or customers: they make it harder to start and grow 

businesses." The UK's creative industries are vibrant. They are major contributors to our 

economy, our creative content is exported globally and our creative industries have a 

global reputation. It is important that they are supported and not undermined.  

The Society is concerned at the continued assumptions, in the Impact Assessments and 

elsewhere, that a cost to users is a loss to the UK economy: while a licence may be a cost 

to the user, it constitutes income to the creator and benefits the economy. We are also 

concerned that in assessing value the Government nowhere takes account of or 

mentions the wider benefits, both economic and non-economic, of a flourishing cultural 

and creative society. 

“Copyright licensing” encompasses a wide range of activities founded on the core 

principle that authors should have the right to authorise others to use their work or not, 

as they choose. The rewards that authors derive from licensing this fundamental right 

to control their own property encourage and support the creation of new works. 

Copyright law and licensing is therefore essential; the question concerns the extent to 

which licensing systems and practices need and are able to evolve and adapt to meet 

the demands of a changing environment. The Society believes that current copyright 

law and the publishing industry are flexible enough to cope with these challenges 

without significant change. We would emphasise that authors' rights to prevent the use 

of any work must also be safeguarded as must their moral rights to be identified as 

author and object to derogatory treatment of their work. 
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3 Questions 

Copyright licensing: orphan works  

 

The Society supports a regulated approach to the licensing of orphan works and 

believes that BCC's proposal for orphan works licensing provides a practical and 

workable solution and that it answers a number of the consultation questions. Overall 

we support the Government’s efforts to find solutions to deal with issues around the 

use of orphan works. However, orphan works licensing cannot be considered without 

reference to the questions on extended collective licensing and codes of conduct or 

without more knowledge about the form which the Digital Copyright Exchange will 

take, should it go forward.  They also cannot be considered in isolation from any 

attempt by the UK Government to limit the right to license in the first place. We are also 

concerned, as BCC and ALCS have highlighted, that the proposed benefits have been 

calculated without factoring in the true costs of orphan works licensing and with undue 

reliance on the evidence of large archives, such as the BBC and British Library rather 

than individual users. We do not see orphan works as drivers of ‘business creation’ to 

the extent imagined in the Impact Assessment (IA) document: in many cases in relation 

to literary works, they will have become orphan precisely because they have no 

perceived value. Much of the value envisaged for them in the impact study appears to 

be as part of an archive rather than as drivers of creation. 

1 Does the initial impact assessment capture the costs and benefits of creating a 

system enabling the use of individual orphan works alone, as distinct from the costs 

and benefits of introducing extended collective licensing? Please provide reasons and 

evidence about any under or over-estimates or any missing costs and benefits?  

 

We, with BCC, are concerned that the IA does not accurately capture costs or benefits, 

nor does it attach them in a balanced or proportionate way between users and the 

creative industries.  We comment on this below. 

• The financial benefit from the use of orphan works as outlined in the IA appears 

to accrue 100% to the collection, i.e. as a gross figure.  Nowhere in the IA is the 

cost of acquiring the licence to use the orphan works mentioned, nor does it 

appear to have been deducted from any of the figures provided; 
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• The revenues from the licence are not listed as a benefit to revenant right holders 

or to the creative economy; 

• There is no cost to users for accessing the “registry” (though it is acknowledged 

that there might be such a cost); 

• Costs to collections are based on estimates of current time spent on rights 

clearance multiplied by labour costs, but this must also incorporate time spent on 

clearing works with known authors as well as on works which turn out to be 

orphan;   

• The cost of setting up and running the “registry” appears to have been 

apportioned wholly to orphan works, despite the fact that if the “registry” is the 

DCE then it is also intended to provide other services;   

• The set-up costs do not take account of set-up costs for other authorised bodies 

such as collective management organisations, which will need to build in costs 

for advertising for and checking on revenant right holders; 

• No cost has been allocated for setting-up an orphan works licensing scheme and 

then amending it to take account of the UK implementation of a Directive at 

European level; 

• We do not understand how the likely benefit of creating new products and 

services using orphan works (estimated at an average of £53 to £88m p.a. for ten 

years) has been estimated, as the cost of licences for such uses (both commercial 

and non-commercial) cannot be ascertained without more precise information on 

the type of use to be made of the individual works involved. 

• The IA calculates benefits to archives in terms of the costs that are recoverable 

when orphan works can be used. These estimates use the figure of 31% to 

calculate this benefit for orphan books, TV and radio programmes in the British 

Library and BBC archives. This percentage derives from the British Library 

orphan works research project which used a random sample of 140 titles in its 

collections, picking 10 per decade published between 1870 and 2010, an approach 

that produced a significant amount of ‘grey literature’ and niche content. If the 

value to archives of an orphan works scheme lies in making use of orphan works 

to cover the cost of researching them, we can assume that collections would be 

selected to achieve maximum interest within manageable operational costs. This 

should tip the balance towards more recent archive material with better initial 

identifiers.  

• The IA states that the ability to use orphan works would encourage the BBC and 

British Library to start to clear their archives at an average overall cost of around 

£65m per annum, with newly ‘usable’ works generating value worth around 
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£43m per annum. The figures fix searching costs at a constant rate over a 9-year 

period, which seems to ignore phasing in greater savings through evolving 

systems or nascent projects, such as ARROW or a Digital Copyright Exchange, 

designed to automate searches and link databases of existing orphan works. 

    

Overall, the numbers used in the IA for both benefits and costs seem disproportionately 

high partly because the IA doesn’t seem to focus on ‘the use of individual orphan works 

alone’, rather it uses huge archives as the basis for its assumptions and calculations on 

cost and benefits. For the reasons given above the figures on costs and benefits set out in 

the IA appear inflated. 

What would you like to do with orphan works under a scheme to authorise use of 

individual orphan works?  

 

We would be interested in a clear, evidence-based answer to this question. When the 

intended uses are made clear, they naturally affect licence terms from our members as 

rights holders (and, indeed, the willingness to license at all). Many of our members are 

also rights users, e.g. historical authors involved in research, and it is envisaged that 

they may approach a reasonably priced and efficient registry to license use of references 

n and authorities from orphan material. 

7 If the UK’s orphan works’ scheme only included published/broadcast work what 

proportion of orphan works do you estimate would remain unusable? If the scheme 

was limited to published/broadcast works how would you define these terms? 

 

The CDPA already has definitions dealing with publishing, broadcasting and other 

communication of works. The consultation notes the wider issues associated with 

material not originally designed for public consumption and these need to be 

considered carefully. Even where certain documents have been entrusted to the care of 

a particular institution for exhibition or research, one needs to consider this original 

intention in the context of the subsequent potential for global online access.  

8  What would be the pros and cons of limiting the term of copyright in 

unpublished and in anonymous and in pseudonymous literary, dramatic and musical 
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works to the life of the author plus 70 years or to 70 years from the date of creation, 

rather than to 2039 at the earliest?  

 

We would be concerned at any retrospective attempt to reduce a term of copyright. 

When the 2039 deadline was decided, it was on fully-considered grounds as to what 

was fair given the transition when the duration of copyright was harmonised.  

9 In your view, what would be the effects of limiting an orphan works’ provision 

to non-commercial uses? How would this affect the Government’s agenda for economic 

growth?  

 

A provision limited to non-commercial uses only would not satisfy with the main 

rationale identified in the consultation document of creating new products and services 

to stimulate economic growth. It would prevent legitimate uses by other right holders 

e.g. researchers, who may need orphan works licences as much as libraries or any other 

cultural organisation.  Further, it would be difficult to define what is meant by non-

commercial as revenue models are now increasingly complex and non-paid-for access 

can still deliver benefits by increased footfall or advertising. We would however 

suggest that licences should not be given for use in commercial advertising as that may 

lead to risks of passing off or derogatory treatment infringements. 

11  Who should authorise use of orphan works and why? What costs would be 

involved and how should they be funded? 

 

The consultation document follows the BCC model in identifying an authorisation 

model potentially involving CMOs and the Copyright Tribunal to cover different uses 

and options. This approach offers a useful degree of flexibility. In terms of the overall 

process leading to authorisation, due diligence searching for rights owners has the 

potential to be a key cost. To ensure that the ends justify the means, careful decisions 

will be required in the selection of archive content to give the best chance of recovering 

value at the point of distribution or end use.   

 

12  In your view what should constitute a diligent search? Should there be 

mandatory elements and if so what and why?  
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Due diligence search criteria have been put forward by a High Level Working Group 

under the auspices of the European Commission (DG Information Society). These 

criteria have been agreed by right holders such as collecting societies, as well as by 

users such as libraries.  We agree with the Memorandum of Understanding and the 

Guidelines on due diligence search, subject to any search conducted being fully 

documented and carried out within a reasonable time frame. Most of the solutions 

being put forward involve the authorising body in the diligence process as a search of 

their databases will be an early step in the process. The key is that clear and common 

standards are applied to diligent searches (whoever is undertaking them) and that the 

process of defining a work as orphan is not seen as means of securing quicker, cheaper 

access to a work.   

14  Are there circumstances in which you think that a diligent search could be 

dispensed with for the licensing of individual orphan works, such as by publishing an 

awaiting claim list on a central, public database?  

 

No 

 

15 Once a work is on an orphan works registry, following a diligent search, to what 

extent can that search be relied upon for further uses? Would this vary according to the 

type of work, the type of use etc.? If so, why? 

Works would need to be kept under constant review so that data can be updated if 

owners come to light. 

16 Are there circumstances in which market rate remuneration would not be 

appropriate? If so, why?  

 

No. See our comments on point 17. 

17 How should the authorising body determine what a market rate is for any 

particular work and use (if the upfront payment system is introduced)?  

 

By charging the same rate that would be charged for a work of known authorship in the 

same circumstances. It would be dangerous to try and create a sub-tier of pricing for 

orphan works as this could distort the operation of the wider market: to increase the 
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value of IP to the economy it is important to encourage and generate commissioning of 

new work rather than there being any risk that recycling old work is a cheaper option. 

18  Do you favour an upfront payment system with an escrow account or a delayed 

payment system if and when a revenant copyright holder appears? Why?  

 

We favour an upfront payment system.  Any other system constitutes a financial 

incentive to the user to employ orphan rather than identifiable works. All schemes and 

licences must include rules for the treatment of revenant rights owners.  Where a 

revenant rights holder emerges, the collecting society pays over the licence fee and 

licence terms are confirmed or renegotiated. 

The consultation document suggests that fees that remained unclaimed could be 

‘returned to the crown.’  The process envisaged in the BCC model, whereby fees are 

applied for creative and/or charitable causes in the relevant sector, provides a more 

appropriate solution. The BCC proposal recommends that where no right holder 

emerges, the collecting society holds revenue for an agreed period of time, after which it 

is dealt with in accordance with agreed rules for the benefit of the creative/cultural 

community, or perhaps to help any Digital Copyright Exchange in systematically 

restoring orphan works to “ex-orphan works” altogether, which would be an obvious 

continuing public benefit. 

19. What are your views about attribution in relation to use of orphan works? 

If the work is orphan because the author is known but untraceable, the author must be 

named. If it is orphan because the author is unknown, then the work should perhaps be 

attributed to the licensing body responsible for authorising its orphan status. In either 

case the licensing body should be named and its contact details given as this would 

assist potential further users and revenant authors.  

20 What are your views about protecting the owners of moral rights in orphan 

works from derogatory treatment? 

 

Attribution should always be required where the author has been identified. The 

authorising body should include terms in any licences requiring full respect for moral 
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rights, failure to adhere to which will invalidate the licence. Licences should not be 

given for use in commercial advertising as that may lead to risks of passing off or 

derogatory treatment infringements. 

Policy options:  

BCC's proposal for licensing orphan works is based on the UK’s established framework for 

collective management of rights.  It is that:- 

(a) where collective management (i.e. an authorized licensing body) is available 

regarding the relevant rights in works or performances of the same type as the orphan 

material concerned, a licence would be issued by the relevant collecting society; 

And 

(b) if no licensing body administers rights of the category involved in the desired 

use, an application may be made to the Copyright Tribunal in line with provisions 

already established in UK law. 

Both the collective management of orphan works and a role for the Copyright Tribunal 

are referred to in the IA, so BCC assumes that this proposal can work in the context of 

Option 1. 

However, the explanations of how the role of the Digital Copyright Exchange or 

“registry” will interface with collective management of orphan works are confusing, 

since any credible Copyright Exchange cannot operate without the rights data which 

collective licensing bodies already manage. We hope that this will be addressed at a 

later stage as part of the “sub-options”. 

We assume that the Digital Copyright Exchange could have a role in (a) of the BCC’s 

proposal by providing signposting to the authorised licensing body or under (b) where 

the Copyright Tribunal would have a function in establishing fees and terms where no 

licensing body existed to cover the relevant rights or works.  If this is what is being 

suggested in the IA then we and BCC support Option 1. If, however, the suggestion is 

that the DCE as “registry” would set fees and terms and in any way license orphan 

works generally or if the proposal allows “self-licensing” by users in any way, then we 

do not support Option 1 and support Option 0 instead.  
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Copyright licensing: extended collective licensing  

 

Most authors are individuals and many struggle to make a living. Accordingly, they 

often individually have a weak negotiating position. In cases where collective licensing 

applies, the so-called ‘many to many’ approach means that users get added value in 

terms of ‘blanket’ rights permissions and individual rights owners have a collective 

bargaining position to secure a fair price for this value.  

Current collective licensing arrangements work well for the Society's members in the 

areas in which they operate. ALCS and the collective management sector within which 

ALCS operates provide streamlined rights clearance for large repertoires of works 

granted to multiple users at a single point of contact, for example licensing of 

photocopying in education. Other collective negotiations and licensing arrangements, 

such as those the Society has with the BBC, seem to work effectively to negotiate 

payments for use of an author's repertoire. Authors are reasonably comfortable with 

these arrangements which provide an income to authors at a low cost for rights which 

they could not hope to license individually. For users of content, the benefits of a wider 

breadth of available content are self-evident. 

The Society recognises that there may be a use for some forms of extended collective 

licensing, for example, for orphan works licensing, or for certain forms of mass 

clearance (where it is supported by right holders). However collective bargaining is not 

suitable for all situations and it should not become a cheap solution developed merely 

to enable mass digitisation of works by bodies unwilling to deal with clearance of large 

quantities of identifiable and orphan works or wishing to save costs.  

Any copyright provision that requires an author to forego the right to license the use of 

their work on an individual basis must be clearly justifiable and subject to adequate 

safeguards. Any reforms must ensure that authors always maintain their rights to 

control the use of their own intellectual property and must protect their moral rights. 

Codes of conduct should be a pre-requisite for any collective management organisation 

seeking certification to operate extended collective licensing schemes. A collecting 

society would have to obtain the consent of its members to apply for an ECL 
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authorisation and individual members must always have the right to opt out of any 

scheme. 

We note and adopt ALCS' responses to this section. 

 

Policy options: option 2 

 

 

 

 

Copyright licensing: codes of conduct for collecting societies 

 

44 What do collecting societies do well under the current system? Who benefits 

from the way they operate? Please explain your response and provide evidence for it.  

 

For the original Hargreaves Call for Evidence ALCS, CLA, DACS and PLS 

commissioned PriceWaterhouseCoopers to produce the report: An economic analysis of 

copyright, secondary copyright and collective licensing. The PWC report sets out in some 

detail evidence of the efficiencies generated by CMOs and the benefit this brings to 

users. We believe that the fees generated by licensing schemes support authors as 

innovators, driving forward the creative industries.  

 

We note and adopt ALCS' responses to this section 

 

Policy options: option 1 
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Exceptions to copyright 

 

As we say in the introduction, we are concerned at the language used here. It is true 

that "Copyright gives authors, artists, and other creators the right to control the use of their 

works, and so to help earn a living from their creativity. ...Without copyright protection British 

creators and creative industries ... would have less incentive to create new works, to the 

detriment of the UK’s culture and economy" but we do not accept that "allowing copyright 

owners to restrict the use of their works in this way generally benefits creators and the creative 

industries at the expense of other groups". That applies with any service or property right 

and we do not believe that the Government would say that the right of a shopkeeper to 

charge for goods benefits shopkeepers at the expense of other groups. 

 

Private copying 

 

67  Do you agree that a private copying exception should not permit copying of 

content that the copier does not own? 

Yes 

 

68  Should the private copying exception allow copying of legally-owned content 

for use within a domestic circle, such as a family or household? What would be the 

costs and benefits of such an exception? 

 

No - we agree with the analysis in the consultation document 

 

69  Should a private copying exception be limited so that it only allows copying of 

legally-owned content for personal use? Would an exception limited in this way cause 

minimal harm to copyright owners, or would further restrictions be required? What 

would be the costs and benefits of such an exception?  

70  Should a private copying exception be explicitly limited so that it only applies 

when harm caused by copying is minimal? Is this sufficient limitation by itself, or 

should it be applied in combination with other measures? What are the costs and 

benefits of this option?  

 

We believe that if any private copying exception is passed, it should be limited so that it 

only allows copying of legally-owned content for personal use. In the publishing world 

ebooks and digital access are relatively new and so there is insufficient data to know the 
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effect of even the narrowest exception. However, surveys of book purchasing and 

anecdotal evidence suggest that many readers buy both the physical copy of a book and 

an e-version. This suggests that a right to make private copies may be damaging to an 

already fragile market. The three-step test should be rigorously applied to all proposed 

exceptions.  

Independent research analysing the harm, costs and benefits associated with the 

operation of the current provisions and any variations or modernisations of them 

would inform this review and improve the quality and credibility of the resulting policy 

decisions.  

 

Any such exception should provide for fair compensation to rights owners, which is 

limited to copying from physical products. Any exception must not include the copying 

of content to any online services such as “cloud” storage services irrespective of 

functionality. Fair compensation is required under mandatory European rules (Article 5 

(2b) Copyright Directive 2001/29).  Such systems of compensation function successfully 

in other parts of Europe, for example, in Germany and France.  There is no reason why 

they should not do so in the UK.  

 

71 Should the current mechanism allowing beneficiaries of exceptions to access 

works protected by technological measures be extended to cover a private copying 

exception? What would be the costs and benefits of doing this? 

 

No 

 

Preservation 

 

72  Should the preservation exception be extended: - to include more types of work? 

- to allow multiple copies to be made? - to apply to more types of cultural organisations, 

such as museums? How might this be done, and what would be the costs and benefits 

of doing it?  

73  Is there a case for simplifying the designation process which is part of Section 

75? How might this be done and what would be the costs and benefits of doing it?  

74 Should any other changes be made to the current exceptions relating to libraries 

and archives, and what would be their costs and benefits?  
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We support the archiving and preservation of protected works and the BCC's position, 

namely  we support the Government’s proposal for Option 2, if it is subject to the 

satisfactory resolution of the following issues (including the question of multiple 

copies):- 

• The number of copies to be limited to those needed only “as far as necessary for 

the purpose of preservation” and for non-commercial purposes/which are not for 

direct or indirect economic or commercial advantage; 

• Clear demarcation between copies made for preservation purposes.  That is, such 

copies are to be held separately from those made under the rights of libraries and 

archives to “make and supply” copies under library privileges; 

• Any extension of the exception to cover museums and galleries must include a 

clear definition of “permanent collection” and in the same way that we have 

“Qualifying Libraries” clear definitions of “Qualifying Museums” will be 

needed; 

• Institutions benefiting from the exception must be legal entities; 

• Government to make a commitment to review regularly the operation of the 

exception to deter, identify and avoid any abuse; 

• Any copy lawfully made under the exception for preservation becomes an 

infringing copy if dealt with improperly. 

 

Research and Private Study 

 

76 Should the copyright exception for research and private study permit 

educational establishments, libraries, archives or museums to make works available for 

research or private study on their premises by electronic means? What would be the 

costs and benefits of doing this?  

 

Any such exception should be a fair dealing exception.  

Text and data mining 

 

77 Would an exception for text and data mining that is limited to non-commercial 

research be capable of delivering the intended benefits? Can you provide evidence of 

the costs and benefits of this measure? Are there any alternative solutions that could 

support the growth of text and data mining technologies and access to them?  
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The IA states that “at this point we have not found it possible to monetize costs or benefits…”.  

Publishers have provided evidence demonstrating that there is no market failure.  In 

fact their evidence shows the contrary, indicating quite clearly that licences are 

regularly being granted where there is a need. A recent study by the Publishing 

Research Consortium [at http://publishingresearch.net], shows that 90% of research-

focused requests for text and data mining are granted within a week at little or no cost 

to those seeking permission. Only a small percentage of requests are turned down, 

mainly because of questionable bona fides of the applicant. 

Publishers are at the very heart of text and data mining development. As the curators 

and in most cases the owners of the publication rights to the journals, monographs and 

content databases which comprise the work to be mined, publishers are regularly 

investigating and investing in the technology necessary to support text and data 

mining, such as converting content to a format which can be understood by mining 

tools, maintaining the required platforms and providing ongoing support to legitimate 

content miners. It is this active development of an existing (but nascent) market, in line 

with demand, that is already providing the result the government seeks.  A new 

exception would merely remove publisher incentive to invest and support the new 

technologies and processes involved, as set out above, so would have the opposite 

result. Not only are publishers providing speedy clearance for research-focused 

requests while developing new market opportunities which will contribute to economic 

growth if allowed to come to fruition, they also appear to be developing rights 

clearance solutions through collective licensing arrangements and model licences for 

use by small publishers, with resulting benefits for authors. 

Policy options: option 0.  

Parody 

 

78  Do you agree that a parody exception could create new opportunities for 

economic growth?  
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As the Government states (7.100 of the consultation document) “Britain has a long and 

vibrant tradition of comedy and satire, and parody, caricature and pastiche”. It has established 

this without needing an exception for parody, caricature and pastiche.  Current 

copyright laws which allow non-substantial parts of a work to be used and which do 

not protect format or ideas provide a fair balance in this context. It is unlikely that a 

parody exception would extend or improve on that. 

 

79  What is the value of the market for parody works in the UK and globally? 

 

Not Known. 

 

80  How might a parody exception impact on creators of original works and 

creators of parodies? What would be the costs and benefits of such an exception?  

 

The introduction of such an exception is unnecessary and could have a prejudicial 

impact on the UK economy through the loss of royalties for the original author, which 

in some cases could be substantial. The Government has provided no credible evidence 

in support of the introduction of such an exception, and in the midst of an economic 

recession it would seem unwise to risk damaging normal exploitation and growth of 

the use of existing works. 

Policy options: option 0 

 

Educational Exceptions 

The Society is extremely concerned at the proposed exceptions for educational use and 

adopts ALCS' submission in this regard. 

The nature of educational use – where an individual work may be used by many 

students at the same time for broadly the same purpose – necessitates a fine balance 

between delivering access for a socially useful function and the adequate protection of 

authors. The Whitford Committee noted that education should not be exempt from 

paying for the use of copyright material simply because it is a “good cause” but 

recognised that the volume of use required the adoption of pragmatic solutions. The 

solution - the licensing schemes provided for by sections 35 and 36 of the CDPA - have 

operated over many years to provide simplified access, a system for remunerating 
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authors and other rights owners and the flexibility to adapt in line with changes to 

teaching practices resulting from new technologies.  

While wider exceptions have a surface attraction: cost savings for individual 

establishments, representing a significant sum when applied to the whole sector; 

longer-term benefits are harder to quantify; in fact, the evidence referred to below and 

expanded in the ALCS submission and responses from our members, suggests that 

short–term gains would be swiftly displaced by wider, longer-term losses. Copyright 

and copyright licensing income is crucial to ensuring that authors will continue to write 

and innovate rather than turning to other easier ways to make a living. ALCS quotes 

research which showed typical annual earnings for professional writers of £12,330; for 

writers in the early stages of their career (the 25-34 age-group) the median annual 

earnings figure drops to just £5k. Authors need primary and secondary licensing 

income in order to survive. Some of our members, such as educational writers, are 

particularly reliant on secondary income which frequently exceeds their income from 

primary sales.  In 2011 ALCS paid out just over £7 million to over 18,000 authors for the 

educational uses of their works. This is an average payment of £380. Over 1,600 

members received more than £1,000 last year from educational sources alone from 

ALCS. 

One member, Philip Sauvain, a freelance educational writer, says “I am a former teacher 

and lecturer who became a full-time, freelance, educational writer in 1974. …What I didn’t 

envisage for one moment was that by the time of the Millennium, and despite a backlist of 180 

books or so, I should end up earning 60% MORE from photocopying royalties than from my 

publishers‘ annual royalty cheques.  

It is clear to me now, that without the compensatory royalty payment from ALCS each year, it 

would not now be worth my while, to write books or prepare teaching materials for schools on a 

full-time basis. Why should I labour to produce exciting and original classroom materials if they 

can be photocopied in classroom sets for nothing? Depriving authors of the legitimate ownership 

in their copyrights without a compensatory photocopying royalty would be a betrayal of the very 

principles of intellectual property and run counter to the pledge in the Review - “We are 

however clear throughout that the impacts will be positive”.  
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It would also be a missed opportunity for Britain as a whole, since British educational books are 

used all over the globe - earning export sales - and, unsung - helping to spread British culture 

and history to most corners of the world. If the books are unwritten, there’ll be nothing to 

spread!” 

Currently, licences in the education sector are renewed, reviewed and renegotiated at 

regular intervals. Through this process new user needs are identified leading to 

enhancements to the licences; where new value is added this is reflected in the price. 

Licensees who feel that the charges are disproportionate or that the existing licensing 

schemes do not meet their needs may make referrals to the Copyright Tribunal or apply 

to the Secretary of State.  A sound, working mechanism exists that can, if supported, 

facilitate the broader educational access models identified in options 1, 3 and 4 of the 

IA. 

Under the proposals in the consultation document the amount of a work that the 

establishment could copy (and the way they could use it) generally mirrors the rights 

currently granted by licences. Option 6, identified in the IA as being “most in line with 

the Government’s objectives,” would introduce the proposed new fair dealing 

exceptions while removing licensing rights. This re-emphasises the shift in focus away 

from the original Hargreaves aim of supporting innovation and better skills, towards a 

system where the same content can be accessed without any payment.  

Allowing free use of copyright materials is not only unfair to authors, it also devalues 

copyright as a whole. Paid use reminds users that copyright is valuable and trains both 

staff and students to be aware of copyright restrictions and perhaps to think about the 

rights of those who produce intellectual property (which includes themselves). 

85.  How should the Government extend the education exceptions to cover more 

types of work? Can you provide evidence of the costs and benefits of doing this?  

 

Provided that the uses are for genuine educational purposes, it seems sensible to 

introduce new works within the exceptions framework to recognise new technologies, 

such as using extracts of films and sound recordings for display via whiteboards. 

However the IA seems to assume that this would be best dealt with by expanding 
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section 36 to include works so that 1% of a work could be copied unless a licence 

applied. For sound recording and films it is difficult to apply percentage limitations in a 

clear and meaningful way. The ERA scheme already covers the different rightsholders 

relevant to films and sounds recordings and licences access to these works in this sector. 

ERA has submitted proposals to IPO to expand its scheme to permit the use of 

reasonable extracts of films and sound recordings for educational purposes within the 

existing framework provided by section 35.  

86.  Would provision of “fair dealing” exceptions for reprographic copying by 

educational establishments provide the greater flexibility that is intended? Can you 

provide evidence of the costs and benefits of such an exception? 

 

The consultation document says, “New or revised copyright laws should be clear, 

straightforward, and avoid unnecessary regulation and bureaucracy.” This is especially 

important in the context of education where demand for essential content is high but 

time and resources are at a premium. The current proposals would theoretically require 

a teacher to judge whether the portion of a book they wished to copy did in fact amount 

to ‘fair dealing’ by weighing up certain factors, developed over the years through case 

law. This is unmanageable and introduces uncertainty to a system that currently works 

well and is indeed designed to circumvent the user from having to negotiate fine points 

of law. 

87. What is the best way to allow the transmission of copyright works used in teaching to 

distance learners? What types of work should be covered under such an exception? Should on-

demand as well as traditional broadcasts be covered? What would be the costs and benefits of 

such an exception?  

The IA notes that the CLA and ERA schemes both currently provide licensing terms 

permitting the transmission of copyright works to distance learners. It seems likely that 

in future there will be a continued shift in consumption patterns from traditional 

broadcast to on-demand and this will impact on the way that educators use content for 

teaching. Given that ERA already represents the rightsholders in audiovisual 

productions and has near 100% licensing coverage of educational establishments, there 

seems little point in trying to invent a new educational regime to deal with on-demand 
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content delivery methods. ERA’s expanding licensing coverage already encompasses 

access to BBC online services and content on Channels 4’s 4oD service. Restricting this 

exception to situations where a licence is not in place enabling use of the content for 

educational purposes is a useful safeguard to ensure that commercial services or terms 

permitting access only for private individuals are not prejudiced.          

88. Should these exceptions be amended so that more types of educational body can 

benefit from them? How should an “educational establishment” be defined? Can you 

provide evidence of the costs and benefits of doing this?  

 

In cases where the kind of bodies referred to in the consultation document can be 

clearly identified as delivering educational programmes, the existing licensing 

framework can be extended.  

89. Is there a case for removing or restricting the licensing schemes that currently 

apply to the educational exceptions for recording broadcasts and reprographic copying? 

Can you provide evidence of the costs and benefits of doing this, in particular financial 

implications and impacts on educational provision and incentives to creators?  

 

The current models linking educational exceptions and licensing schemes have 

operated well in the past and are capable of adapting in line with changing technologies 

and teaching practices. The current system maintains a balance between users and 

rightsholders. Upsetting this balance will adversely impact authors, publishing, 

innovative content markets, and the wider UK economy, including export income.  

 

Policy options: we support the development of an enhanced learning environment as 

envisaged by options 1, 3 and 4 and facilitated through developing appropriate 

licensing frameworks. 

Disability Exceptions 

 

90  How should the current disability exceptions be amended so that more people 

are able to benefit from them? Can you provide evidence of the costs and benefits of 

doing this?  

91  How should the disability exceptions be expanded so that they apply to more 

types of work? Is there a case for treating certain works differently to others? What 

would be the costs and benefits of amending the exceptions in this way? 
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92  What are the costs and benefits of the current licensing arrangements for the 

disability exceptions, and is there a case for amending or removing them?  

93  How should this exception be modified in order to simplify its operation?  

 

The Society supports an exception to copyright for people with disabilities, if the 

exception is limited to those disabilities which are directly related to the disabled 

individual’s ability to access the work, i.e. those who are “Reading Impaired”. The 

Consultation proposes that any extension of the current exceptions should only apply to 

the extent that commercially accessible copies are not available.  This would be 

acceptable, were it not for the following proposal to remove rightsholders’ ability to 

license the exceptions at all. The IA wrongly assumes that, since current licences are 

usually offered to Visually Impaired People free of charge, the relevant collecting 

societies offering these licences, and their members, will suffer no loss if the ability to 

license them is taken away. Licences, however, are not only important as sources of 

revenue, but also as legitimate means to manage and control the uses of the digital files 

concerned, so that only lawful copies are used and only qualifying Reading Impaired 

People benefit, for their own personal use. Loss of this right for rights holders to 

manage their digital files properly would certainly not have “zero” effect, but could be 

extremely damaging in the 21st century where copying of files is simple. 

 

Criticism and Review and Reporting Current Events 

 

94  Should the current exception for criticism and review be amended so that it 

covers more uses of quotations? If so, should it be extended to cover any quotation, or 

only cover specific categories of use? Can you provide evidence of the costs or benefits 

of amending this exception?  

95  Is there a need to amend or clarify the exception for reporting current events? 

Could this be done as part of a quotation exception, or would a separate measure be 

needed? What would be the costs and benefits of doing this?96  Is there a need to 

amend the existing provisions relating to speeches and lectures, and what would be the 

costs and benefits of doing so? Should these provisions be combined within a 

quotations exception?  

97  Would there be additional benefits if all three types of exception examined by 

this section were combined? 

 

The Society does not support any change to the use of works for quotation or reporting 

current events due to the difficulties in defining the length of the extract, i.e. “to the 
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necessary extent”, to be covered by the provision. Short clips or excerpts of copyright 

works are often particularly valuable and are routinely licensed. Loss of such income 

would significantly harm copyright owners. Quotation under the existing fair dealing 

exceptions is limited to certain purposes, but an exception for any use would include 

many uses that are currently licensed. Making such an exception subject to fair dealing 

does not by itself create sufficient clarity. The likely result of such a broad exception is 

legal uncertainty and disputes. Possible additional categories such as ‘information’, 

‘analysis’, ‘argument’ or ‘comment’ are also too broad and do not fulfil policy objectives 

in the way that the exceptions for criticism and news reporting do – while a critic may 

need to quote words verbatim, it is always possible to convey information by a précis. 

The figures quoted in the IA including cost to creators, savings on licence fees, and 

administration costs of licensing are insufficiently rigorous.   

 

Policy options: option 0 

Copyright exceptions permitting use of extracts should remain limited to use for 

criticism, review and reporting current events. 

 

Use by Public Bodies 

 

98  How should the current exceptions for use by public bodies be amended to 

support greater transparency? How could such exceptions be limited to ensure that 

incentives to copyright owners are not undermined? Can you provide evidence of costs 

or benefits of doing this?  

 

While the Society recognises that there may be a need for certain types of items to be 

made available between public bodies and online for use by the public, works protected 

by copyright which are incorporated into, or submitted alongside, documents provided 

to public bodies, should not be made available without more careful consideration and 

consultation with rightsholders. An exception of the type proposed is too wide and 

would enable members of the public, whether individuals, corporations or other 

entities, to obtain free of charge and without permission, copies of, for example, articles 

online for which they would otherwise have required a permission from the 

rightsowner. This must prejudice the legitimate interest of the copyright holder in 

contravention of the third limb of the Berne test. We cannot believe that extracts from 
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works in which copyright exists should be made so easily available in such a general 

manner and without any payment to the authors and publishers involved.   

 

The Consultation does not propose that making such works available online should be 

subject to any digital rights management or encryption to prevent further use (such as 

storage, printing out, emailing or posting on an Intranet or Internet); it is not even clear 

that the prescribed wording currently required (that copies made available may not be 

further copies without permission) would apply. An exception of the type proposed 

would not comply with the “three-step test” of the Berne Convention.  As a result, the 

proposed exception would appear to be contrary to the UK’s EU and International 

treaty obligations. 

Policy options: option 0 

 

Overriding by Contract 

 

103  What are the advantages and disadvantages of allowing copyright exceptions to 

be overridden by contracts? Can you provide evidence of the costs or benefits of 

introducing a contract-override clause of the type described above? 

 

Contract terms that prohibit or restrict the use of exceptions are rare. Where they do 

exist, the Copyright Directive acknowledges that they may be useful to ensure fair 

compensation to rightsholders (Directive 2001/29/EC, Recital 45). Freedom of contract is 

a reason why English contract law is favoured internationally to the advantage of UK 

businesses .A ‘contract-override clause’ would detract from this by imposing an 

unnecessary burden of compliance on contracting parties.  
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Copyright Notices  

 

104  Are there specific and or general areas of practical uncertainty in relation to 

copyright which you think would benefit from clarification from the IPO? What has 

been the consequence to you or your organisation of this lack of clarity?  

 

Individual licensing, often when work is commissioned or first licensed, can be 

complex. One of the Society's main roles is advising members on publishing contracts. 

These vary enormously in wording and terms and it would be helpful to all if some 

standard terminology and contracts could be developed within which individual terms 

could be agreed. We would like to see some more radical suggestions of industry-wide 

agreement of basic terminology (including "digital rights") and recommendations 

towards simpler model licences along the Creative Commons model. Another simple 

measure would be to extend the Unfair Contract Terms Act to cover Intellectual 

Property claims. 

IPO’s purpose as stated in its 5-year Corporate Strategy is to “promote innovation by 

providing a clear, accessible and widely understood IP system” and the consultation 

document itself states at 8.10 that “IPO currently receives over a thousand detailed queries 

each year" The enquiries we receive from members and the public suggest that there is a 

real need for more clear, basic information about rights. A much more useful service 

from IPO would be an educational and awareness role which provided a wide range of 

information and guidance on copyright aimed at all those with an interest in copyright. 

However we also believe that citizens, who are likely to be both creators and users of 

copyright, should be educated about copyright at a much earlier stage and that it 

should be a compulsory component in the National Curriculum. 

 

105  Who do you think would benefit from this sort of clarification? Should it be 

reserved for SMEs as the group likely to produce the greatest benefit in economic 

growth terms?  

 

There is widespread misunderstanding about copyright at every level. Notices could be 

general and would not need to be specifically focussed. 

 

106  Have you experienced a copyright dispute over the last 5 years? If so, did you 

consult lawyers and how much did this cost? 
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The Society's members often contact us with copyright disputes: however, most of those 

do not result from misunderstandings about copyright law but from piracy or alleged 

breach of contract. Arguments around copyright law are usually based on disputed 

facts. Legal cases arising from disputed interpretation of copyright law are almost non-

existent.  

107  Do you think that it would be helpful for the IPO to publish its own 

interpretation of problem areas which may have general interest and relevance? What 

sources should it rely on in doing so? 

 

No - but general education about copyright law would be helpful. 

 

108  Do you agree that it would be helpful to formalise the arrangements for these 

Notices through legislation? Please explain your reasons.  

 

The fact-specific nature of Copyright make it unsuited to the issuing of formal 

Copyright Notices interpreting legislation. Also, IPOs responsibility for the 

development of copyright policy on behalf of Government could come into conflict with 

any statutory role it might fulfil or opinion service it might provide. We do not support 

a statutory role for IPO in relation to copyright. 

 

109  How do you think that the IPO should prioritise which areas to cover in these 

Notices?  

110  Does there need to be a legal obligation on the Courts to have regard to these 

Notices? Please explain your answer.  

111  Are there other ways in which you think that the IPO can help clarify areas 

where the law is misunderstood? How would these work? 

 

See above 

 

112  Do you think it would be helpful for the IPO to provide (for a fee) a non-binding 

dispute resolution service for specific disputes relating to copyright? Who would 

benefit and how? Are there any disadvantages of IPO operating such a service?  
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It could be helpful for the IPO to provide a cost effective mediation service and extend 

its current service. The IPO should not offer an arbitration or other non-binding dispute 

resolution service as it may not be impartial. Presumably the fee would be considerably 

higher than that for bringing a claim in the new Small Claims Track of the Patents 

County Court and it would seem sensible to wait to evaluate the usage of this before 

considering other dispute resolution services. 

113  What would you be prepared to pay for a dispute resolution service provided by 

the IPO? Please explain your answer, for example by comparison with the time and 

financial cost of other means of redress.  

 

See above 

 

114  Which would you find more useful: general Notices on the interpretation of the 

law (free) or advice on your specific dispute (for which there would be a charge)? Please 

explain your answer. 

 

We prefer general Notices. These should contribute to the education of new creators 

and will cumulatively construct a body of guidance. It is not clear why paid-for advice 

in specific disputes would be preferable to that available from membership 

organisations and it may not be considered impartial. 

Policy options: option 0 

The Society does not support either Option 1 or Option 2, leaving only Option 0.  

However another option is a much wider and more active role for IPO in copyright 

awareness and education.   

 


